
 

 
 

 
AGENDA ITEM NO:  5 

 

  
Report To: 

 
Education and Communities 
Committee 

 
Date:   

 
30 October 2012 

 

     
 Report By:  Corporate Director Education, 

Communities & Organisational 
Development 

Report No:  EDUCOM/35/12/MM  

      
 Contact Officer: Martin McNab Contact No:  01475 714246  
    
 Subject: Better Regulation Consultation  
   
   
   

1.0 PURPOSE  
   

1.1 To advise Committee of Inverclyde Council’s response to the Scottish Government’s 
Consultation on Proposals for a Better Regulation Bill. 

 

   
   

2.0 SUMMARY  
   

2.1 The Scottish Government brought forward a consultation on proposals for a better regulation bill 
on 2 August 2012. The consultation period ended on 26 October 2012. Unfortunately these 
dates did not allow for committee approval to be sought for the response however the Council’s 
response is appended for noting. 

 

   
2.2 The consultation is fairly wide ranging covering regulatory activity, the bulk of which is carried 

out by Safer & Inclusive Communities although it does touch on Civic Government licensing. 
The consultation also covers some financial issues such as prompt payment and planning. 
Comments have been received from the Development and Building Standards Manager for the 
planning aspects. The Chief Financial Officer is of the view that the financial aspects have little 
impact on Inverclyde Council, the vast majority of invoices being paid within the timescales 
proposed. 

 

   
2.3 The response to the consultation is appended. In general this is a technical consultation, 

however the proposal to impose a duty on local authorities to promote economic and business 
growth in regulatory activity would have significant impact on regulatory services. Whilst it may 
be at first sight a very laudable suggestion the impact would be very difficult to contain in current 
staffing levels for regulatory services. 

 

   
   
3.0 RECOMMENDATION  

   
3.1 That committee notes the response to the consultation.  

  
 
 
 
 
 
 
 
 
 
 
 

 



   
4.0 IMPLICATIONS  

   
4.1 Financial Implications  

 
Precise financial implications will only be clear should these proposals progress to legislation. 

 

   
4.2 Legal Implications 

 
Precise legal implications will only be clear should these proposals progress to legislation. 

 

   
4.3 Human Resources Implications  

  
Precise implications for staffing will only be clear should these proposals progress to 
legislation. 

 

   
4.4 Equalities Implications 

 
The proposals in the consultation should have no implications for equalities. 

 

   
4.5 Repopulation Implications  

   
 The proposals in the consultation should have no implications for repopulation.  
   
   

5.0 LIST OF BACKGROUND PAPERS  
   

     5.1 Scottish Government Consultation on Better Regulation.  
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ANNEX B – RESPONDENT’S INFORMATION FORM AND 
CONSULTATION QUESTIONNAIRE 
 
CONSULTATION ON PROPOSALS FOR A BETTER REGULATION 
BILL: RESPONDENT INFORMATION FORM 
Please Note this form must be returned with your response to ensure that we handle 
your response appropriately 
 
1. Name/Organisation 
Organisation Name 

Inverclyde Council 

 

Title   Mr     Ms    Mrs    Miss    Dr        Please tick as appropriate 
 
Surname 

McNab 
Forename 

Martin 
 
2. Postal Address 
Safer & Inclusive Communities 

40 West Stewart Street, Greenock 

Postcode PA15 1YA Phone 01475 714246 Email

ti b@i l d k 
3. Permissions  - I am responding as… 
 

  Individual / Group/Organisation    

    Please tick as appropriate      

             

(a) Do you agree to your response being made 
available to the public (in Scottish 
Government library and/or on the Scottish 
Government web site)? 

Please tick as appropriate     Yes    No

 
(c) The name and address of your organisation 

will be made available to the public (in the 

Scottish Government library and/or on the 

Scottish Government web site). 

(b) Where confidentiality is not requested, we will 
make your responses available to the public 
on the following basis 

  Are you content for your response to be made 
available? 

 Please tick ONE of the following boxes   Please tick as appropriate    Yes    No 

 Yes, make my response, name and 
address all available      

or

 Yes, make my response available, 
but not my name and address      

or

 Yes, make my response and name 
available, but not my address 

     

       

(d) We will share your response internally with other Scottish Government policy teams who may be addressing the 
issues you discuss. They may wish to contact you again in the future, but we require your permission to do so. 
Are you content for Scottish Government to contact you again in relation to this consultation exercise? 

  Please tick as appropriate    Yes
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CONSULTATION QUESTIONS 
 
Defining and implementing national standards 
 
Question 1 - What in your view is the case for and against the proposed enabling 
power?  Please provide evidence to support your answer 
 
National standards handed down from above seldom bring about the 
consistency sought unless they are incredibly detailed. The code of practice 
on Food Law Enforcement produced by the FSA for example is an 
incredibly detailed set of standards and supporting guidance which has 
probably brought about an increase in consistency by that very detail. It is 
however a very cumbersome document with revisions being slow and hard 
to agree. It is likely that any national standards which are detailed enough to 
prescribe the actions of regulators will suffer from the same problems. The 
FSA’s guidance on Cross Contamination, which is cited in the consultation, 
was produced by a national regulator for enforcing authorities and 
businesses. This has proved to be an intensely problematic piece of 
“national” guidance which has required intensive effort from enforcing 
authorities acting together to agree something approaching a common and 
consistent approach to enforcement. It has shown however that there is a 
great desire amongst Scottish local authorities to act consistently which is 
further evidenced by the fact that it was Scottish enforcers who raised the 
issue of the anomalous treatment of mobile traders. Inverclyde Council is 
firmly of the view that further national standards may have the opposite 
effect to that sought and that existing liaison channels are actually very 
effective. The FSB report may cite difficulties with local regulation but, as is 
usually the case when this issue is raised, it is extremely light on statistics 
or times. It should also be noted that the bulk of the issues raised relate to 
the licensing regime rather than to general enforcement. The reprinting of a 
“case study” direct from an industry document with no comment whatsoever 
to give this context is particularly unhelpful.  

 
Question 2 - Should national standards be mandatory in future? 
 
Yes    No   

 

 

 
Question 3 - Should local authority or other regulators have the capacity to seek 
approval to opt-out from national standards on grounds of exceptional local 
circumstances? 
 
Yes    No   

 
Although in the opinion of Inverclyde Council mandatory national standards 
are not the answer to this perceived problem. 

 
Question 4 - What criteria should be used to assess any request to opt-out from 
national standards? 
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No Comments. 
 

 
Question 5 - Do you, on balance, favour opt-out decisions being the responsibility of  
a) Ministers                                     
b) Ministers, based on advice from the Regulatory Review Group           
c) the Regulatory Review Group                                                              
 
Question 6 - Are there any specific regulations which should be candidates for new 
national standards in the future?  If so, please explain why 
 
Comments 
 

 
Question 7 - Which of the following options do you favour? 
 
a) the status quo      
b) mandatory national standards and systems for new regulations  
c) a flexible approach which includes the capacity to impose 
 national standards and systems, where justified.   
 
Question 8 - Do you think this could be supported in non-legislative ways?  If so, 
please explain how 
 
Yes    No   
 
There are already good liaison mechanisms both between regulators and 
with industry representatives, for example SFELC, which perform a valuable 
role in promoting consistency. 
 

 
Duty to promote economic and business growth in regulatory activity 
 
Question 9 - What in your view is the case for and against introducing a new generic 
statutory duty on Scottish regulatory authorities to consider (and report on) the 
impact of their regulatory activity on business and/or promote regulatory principles?  
Please provide evidence to support your answer 
 
At first sight this seems a very laudable objective however the consultation 
quite rightly points out that “the Government is keen to avoid new reporting 
or other requirements which may divert time or energy from front-line 
regulatory duties”. A new reporting requirement such as this is particularly 
onerous for small authorities like Inverclyde. We operate a number of small 
teams carrying out a range of statutory enforcement duties. There is very 
little potential officer or management time available for new duties such as 
that proposed. Although we respond as a small council we strongly suspect 
that this will be the case across the board particularly in an era of shrinking 
budgets and resources. 
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Question 10 - Which of the following options do you favour? 
 
a) the status quo     
b) the introduction of a generic statutory duty   
 
Question 11 - Do you think this could be supported in non-legislative ways?  If so, 
please explain how 
 
Yes    No   
 
Comments 
 

 
Reviews and sunsetting 
 
Question 12 - What in your view is the case for and against introducing a sunsetting 
policy in Scotland?  Please provide evidence to support your answer 
 
Formal sunsetting is probably not helpful except where new regulation is 
clearly put in place to address a time limited problem. A mandatory review 
mechanism for all new legislation with legislation being repealed or 
amended if it is no longer required or not achieving its desired outcomes 
would be far more useful. It should be borne in mind that a proportion of 
devolved legislation implements the requirements of EU directives and there 
is therefore not the scope to sunset the legislation without renegotiation of 
the directive. 
 

 
Question 13 - If introduced, should a sunsetting policy be mandatory? 
 
Yes    No   
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Question 14 - If non-mandatory, should there be exceptions and what should the 
rationale for these be? 
 
Yes    No   
 
Legislation implementing external requirements e.g. of EU directives could 
not be sunsetted. 
 

 
Question 15 - If introduced, should the regulations in scope, and the nature and 
timeframes for review activity be equivalent to the UK approach?  If not, please 
explain how they should differ and why? 
 
Yes    No   
 
Comments 
 

 
Question 16 - Which of the following options do you favour? 
 
a) the status quo      
b) adopting the UK Government approach without any changes  
c) adopting a modified policy    
 
Prompt payment 
 
Question 17 - What are the merits (or otherwise) of introducing a new national 
standard requiring all public sector bodies in Scotland (including local authorities and 
NHS Boards) to pay suppliers’ invoices in less than 30 days?  We would also 
welcome views on what that lower period should be and the scope to replicate the 
10-day norm already achieved by the Scottish Government.   
 
Comments 
 

 
Question 18 - Would additional legislative or non-legislative steps lead to a change in 
business culture and a bias towards prompt payment?  If so, what might these 
involve?  
 
Yes    No   
 
Comments 
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Question 19 - Would these additional legislative or non-legislative steps have a 
beneficial impact on the relative competitiveness of businesses in Scotland?  
 
Yes    No   
 
Comments 
 

 
Question 20 - How could any new arrangements be fully enforced? 
 
Comments 
 

 
Question 21 - Which of the following options do you favour? 
 
a) the status quo       
b) a practical and legitimate mechanism to promote prompt payment   
      eg mandatory application of interest and/or maximum payment periods  
c) actions to change business culture    
d) actions to change corporate governance and reporting of payment performance  
 
Common commencement dates 
 
Question 22 - Should common commencement dates be introduced for Scottish 
regulations impacting on business.  Please provide evidence to support your answer  
 
Yes    No   
 
It would be helpful for both businesses and enforcers to introduce common 
commencement dates. This is currently a particular issue with complex 
legislation with sections being introduced by multiple commencement 
orders. If there were common commencement dates it should be possible to 
produce reports detailing all legislation coming into force on a particular 
date. This would be helpful to both regulators and those whose activities are 
regulated. 
 

 
Question 23 - Which of the following options do you favour? 
 
a) the status quo      
b) the introduction of common commencement dates  
 
Mobile food businesses, and a transferrable certificate of compliance 
 
Question 24 - Which of the following options do you favour? 
 
a) the status quo              
b) the development of national standards and a change in legislation requiring 
moveable food businesses to be inspected only by the local authority in which the 
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business is registered/based, and other local authorities to accept certificates of 
compliance issued by other local authorities   
 
Although our response favours b) above this is not strictly speaking what is 
required to resolve this problem. The consultation depicts this issue as 
being about inconsistent enforcement and, whilst there may have been 
issues giving rise to the initial concerns, it must be made clear that the 
regulatory constraints leading to multiple inspections of mobile food vans 
were raised by local authority regulators through SFELC. It seems to be par 
for the course in any discourse about better regulation to print industry 
“case studies” with little attempt to put these in context.  This is particularly 
unhelpful where the regulators are attempting to resolve the issue through 
the co-ordinating body. The root of the issue here is the requirement under 
the Civic Government (Scotland) Act 1982 for authorities to refuse a licence 
if they have not issued a Certificate of Compliance. Amend this requirement 
to require a licensing authority to refuse a Street Trading Licence if the 
operator is not in possession of a valid Certificate of Compliance from the 
local authority in which the vehicle is based and the issue will largely be 
resolved. Contrary to the impression given in this part of the consultation 
local authorities are generally keen to work together to resolve any such 
issues. 
 

 
Linking planning application fees to the performance of the Planning Authority 
 
Question 25 - What in your view is the most effective mechanism for introducing the 
proposed link between planning application fees and performance?  Please provide 
evidence to support your answer.  
 
The persistence in measuring the performance of a planning authority 
based on the overall time taken to determine a planning application is 
flawed.  Planning application performance is not the sole domain of the 
planning authority; applicants, agents and statutory consultees all have an 
input and a time based performance measure is a reflection of all those 
involved in the process, not only the planning authority. Inverclyde Council 
presents no objection to linking fees to performance, but only if the 
performance measures are factual and not subjective and are limited to 
matters that are solely within the control of the authority itself. 
 

 
Extending Statutory Review Mechanisms to Challenges Against Scottish 
Ministers’ Decisions in Infrastructure Projects 
 
Question 26 - Do you agree that it is appropriate to expand the types of decisions 
subject to statutory review (instead of judicial review)? 
 
Yes    No   
 
Question 27 - If Yes, for what types of decisions would it be appropriate to introduce 
a statutory review mechanism? 
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Question 28 - If No, for what types of decisions would it not be appropriate to 
introduce a statutory review mechanism. 
 
Comments 
 

 
Question 29 - Do you agree that a statutory review mechanism for people or bodies 
with a sufficient interest to challenge the legality of Scottish Ministers’ decisions in 
the Court of Session should replace the current arrangements for applicants wishing 
to challenge in respect of granting a marine licence? 
 
Yes    No   
 
 
Comments 
 

 
Question 30 - Do you agree that the procedure for review should be made the same 
across all relevant legislation? 
 
Yes    No   
 
Inverclyde Council supports a consistent approach to ensure that the 
procedure for review should be made the same across all relevant 
legislation. 
 

 
Other issues 
 
Question 31 - What impacts – positive, negative, financial or other - do you think a 
Better Regulation Bill will have? 
 
If the bill follows the proposals it will largely be a series of facile measures 
aimed at allowing something to be seen to have been done about issues of 
dubious merit. The main foreseeable costs will be in the development of 
endless national standards requiring input from government, enforcers and 
industry for debatable gains. 
 

 
Question 32 - What further suggestions do you have to improve the regulatory 
landscape? 
 
Comments 
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Question 33 - Are there any specific regulations causing burdens on business or 
which have unintended consequences.  Please provide details of the regulation, the 
impact and your proposed solution to address this. 
 
Comments 
 

 
Partial Business and Regulatory Impact Assessment 
 
Question 34 - Does the partial BRIA reflect the sectors and groups affected, and 
costs and benefits of the proposals?  If not, please explain why and provide further 
information 
 
Yes    No   
 
It is revealing that all the costs cited in Annex a  for 1. Define and Implement 
national standards and systems against option 1 are to do with licensing 
forms. Surely in that case this could be addressed as an individual issue 
rather than this all encompassing bill. 
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